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IN THE MATTER OF US WEST COMMUNI- |Docket No. T-00000A-97-238-
CATIONS, INC.”S COMPLIANCE WITH - 0D
§ 271 OF THE TELECOMMUNICATIONS

ACT OF 1996

COX ARIZONA TELCOM, LLC’S
COMMENTS ON STAFF’S AUGUST 19, 2003
REPORT ON QWEST’S COMPLIANCE
WITH PUBLIC INTEREST AND TRACK A

Cox Arizona Telcom, LLC (*“Cox™) submits the following comments on Staff’s
August 19, 2003 Report on Qwest’s Compliance with Public Interest and Track A
(“Report”). Generally, Cox supports Staff’s concerns about Qwest’s Winback Tariff but
continues to believe that Qwest simply should withdraw its current Winback Tariff in its
entirety. In light of Qwest’s still overwhelming market share — particularly in the
residential market — Qwest can continue to wield its Winback Tariff with anti-competitive
effect. If Qwest desires to have a Winback Tariff, it should file a new tariff and allow the
Commission to consider the appropriateness of such a tariff in a careful and deliberate
process that also allows interested parties to participate.

In its updated Report, Staff notes (at § 39) that, in place of Staff’s earlier recommen-
dation, Qwest should now be required to refile its Winback Tariff with a new provision that
prohibits Qwest from using the “Winback” Tariff to win back a lost customer until a

minimum of 90 days from the date such customer left Qwest for another service provider.
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Although Cox agrees that Qwest should refile its Winback Tariff, it has several concerns
with Staff’s recommendation. First, Qwest still has an enormous market share. Standing
alone, the Winback Tariff is simply a tool to increase this already enormous market share.
However, a Winback Tariff combined with 271 authority creates an even greater potential
for anti-competitive impact. Once Qwest has received its 271 authority, it can aggressively
seek to win back lost customers by packaging local and long-distance services to those
customers plus offer Winback Tariff incentives.

Second, there is no evidence that the 90-day period proposed by Staff is adequate or
appropriate. As Staff stated in its proposed Report on Qwest’s Compliance with Public
Interest and Track A, dated May 2, 2002, “it is much easier for Qwest, with its current
market share, to win back former customers with incentives before the customer has an |
opportunity to experience service from the CLEC for any length of time.” A longer delay
may provide a customer who switches from Qwest to a CLEC sufficient time to try out and
experience the service, billing and customer service of the CLEC. Qwest continues to
retain the ability to provide poor number porting or other wholesale service to CLECs in an
attempt to have the CLEC’s performance look bad in the eyes of the customer. A longer
delay would also mitigate the potentially devastating combination of Winback plus 271
authority discussed above. |

Third, there are other legal concerns that arise from the potentially discriminatory
effects of a Winback Tariff that this Commission should review. For example, should new
Qwest customers who have just moved to Arizona be treated differently from “returning”
Qwest customers or current Arizona CLEC customers who are now going to try Qwest for
the first time?

To allow the Commission to fully consider these issues on a complete and thorough
record — which is not the case in this docket — Qwest should be directed to withdraw its
current Winback Tariff and refile a new Winback Tariff. The Commission can then treat

the Winback Tariff as any other tariff filing, including participation by interested parties.
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This process would be similar to the process that took place with respect to Qwest’s Local
Service Freeze (“LSF”) Tariff filing last year. As with the Winback Tariff, the LSF Tariff
was rife with anti-competitive potential and, after an evidentiary hearing, the Commission
rejected the LSF Tariff as filed. A similar process would allow the Commission to
determine whether the proposed Winback Tariff is in the public interest at this time and, if
so, what the terms of such a tariff should be.

Therefore, Cox requests that the Commission require Qwest to withdraw its Winback

Tariff as a condition for finding Qwest’s 271 application to be in the public interest.

RESPECTFULLY SUBMITTED September 2, 2003.

Cox ARIZONA TELCOM, LLC

Michael W. Patten

ROSHKA HEYMAN & DEWULF, PLC
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

(602) 256-6100

ORIGINAL and THIRTEEN (13) COPIES
of the foregoing filed September 2, 2003, with:

Docket Control

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

COPIES of the foregoing hand-delivered
September 2, 2003, to:

Jane Rodda, Esq.

ALJ, Hearing Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007
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Maureen Scott, Esq.

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

COPIES of the foregoing mailed September 2, 2003, to:

Mary Tribby, Esq.

Richard S. Wolters, Esq.

AT&T COMMUNICATIONS OF THE
MOUNTAIN STATES

1875 Lawrence Street, Room 1503

Denver, Colorado 80202

Gregory Hoffman

AT&T COMMUNICATIONS

795 Folsom Street, Rm. 2159

San Francisco, California 94107-1243

Joan S. Burke, Esq.

OSBORN & MALEDON

2929 North Central Avenue, Suite 2100
Post Office Box 36379

Phoenix, Arizona 85067-6379

Andrea P. Harris
ALLEGIANCE TELECOM, INC.
2101 Webster, Suite 1580
Oakland, California 94612

Diane Bacon

Legislative Director

COMMUNICATIONS WORKERS OF AMERICA
5818 North 7th Street, Suite 206

Phoenix, Arizona 85014-5811

K. Megan Doberneck, Esq.

CovAD COMMUNICATIONS COMPANY
7901 Lowry Boulevard

Denver, Colorado 82030

Karen L. Clauson

ESCHELON TELECOM, INC.

730 2nd Avenue South, Suite 120
Minneapolis, Minnesota 55402
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Michael M. Grant, Esq.

Todd C. Wiley, Esq.
GALLAGHER & KENNEDY, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Gena Doyscher

GLOBAL CROSSING LOCAL SERVICES, INC.
1221 Nicollet Mall

Minneapolis, Minnesota 55403-2420

Penny Bewick

NEW EDGE NETWORKS.

3000 Columbia House Boulevard, Suite 106
Vancouver, Washington 98661

Richard P. Kolb

ONE POINT COMMUNICATIONS
Two Conway Park

150 Field Drive, Suite 300
Lake Forest, Illinois 60045

Thomas H. Campbell, Esq.
LEwIs & RocAL.L.P.

40 North Central Avenue
Phoenix, Arizona 85004

Thomas L. Mumaw, Esq.
SNELL & WILMER

One Arizona Center

Phoenix, Arizona 85004-0001

Scott Wakefield, Esq.

RESIDENTIAL UTILITY CONSUMER OFFICE
1110 West Washington, Suite 220
Phoenix, Arizona 85007

Steven J. Duffy, Esq.

RIDGE & ISAACSON P.C.

3101 North Central Avenue, Suite 1090
San Mateo, California 94404-2737

Kevin Chapman

SBC TELECOM, INC.

300 Convent Street, Room 13-Q-40
San Antonio, Texas 78205
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Eric S. Heath, Esq.

SPRINT COMMUNICATIONS COMPANY L.P.
100 Spear Street, Suite 930

San Francisco, California 94105

Andrew O. Isar

Director, Industry Relations
TELECOMMUNICATIONS RESELLERS ASSOCIATION
4312 92nd Avenue, N.W.

Gig Harbor, Washington 98335

M. Andrew Andrade

TEss COMMUNICATIONS, INC.

5261 South Quebec Street, Suite 150
Greenwood Village, Colorado 80111

Brian Thomas

TIME WARNER TELECOM, INC.
520 S.W. 7™ Avenue, Suite 300
Portland, Oregon 97204

Teresa Tan

WoRLDCOM, INC.

201 Spear Street, 9™ Floor

San Francisco, California 94105

Thomas F. Dixon

WORLDCOM, INC.

707 North 17th Street, Suite 3900
Denver, Colorado 80202

Michael B. Hazzard, Esq.

KELLEY DRYE & WARREN, LLP
1200 19™ Street, N.W., Fifth Floor
Washington, D.C. 20036

Richard Sampson

Z-TEL COMMUNICATIONS, INC.

601 South Harbour Island, Suite 220
Tampa, Florida 33602

Charles Steese, Esq.

QWEST CORPORATION

1801 California Street, Suite 4900
Denver, Colorado 80202
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Andrew D. Crain, Esq.

QWEST CORPORATION

1081 California Street, Suite 4900
Denver, Colorado 80202

Timothy Berg, Esq.

FENNEMORE CRAIG, P.C.

3033 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

Traci Grundon, Esq.

DAvVIS WRIGHT & TREMAINE L.L.P.
2600 Century Square

1501 Fourth Avenue

Portland, Oregon 98101

Daniel Waggoner, Esq.

DAVIS WRIGHT & TREMAINE L.L.P.
1300 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97201

Philip A Doherty
545 South Prospect Street, Suite 22
Burlington, Vermont 05401-3538

Gary L. Lane, Esq.
6902 East 1% Street, Suite 201
Scottsdale, Arizona 85251

W. Hagood Bellinger
5312 Trowbridge Drive
Dunwoody, Georgia 30338

Paul Bullis, Esq.

OFFICE OF THE ATTORNEY GENERAL
1275 West Washington

Phoenix, Arizona 85007

Joyce Hundley, Esq.

Antitrust Division

UNITED STATES DEPARTMENT OF JUSTICE
1401 H Street, N.W., Suite 8000
Washington, D.C. 20530




